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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF TRANSYLVANIA

COMPLAINT
(Declaratory Judgment)

ALAN TODD CHERRY and wife,
COURTNEY KINNAN CHERRY,

Plaintiff,

v

CONNESTEE FALLS PROPERTY
OWNERS ASSOCIATION, INC.,

Defendant.

NOW COME the Plaintiffs, by and through their undersigned attorney, complaining of
the Defendant, and in support thereof, shows unto the court as follows:

PARTIES

1. Alan Todd Cherry and Courtney Kinnan Cherry, ("Plaintiffs") are husband and wife and
are residents of the State ofAlabama.

2. Upon information and belief, Connestee Falls Property Owners Association, Inc.
("Defendant" and/or "POA") is a non-profit corporation organized and existing pursuant
to the laws ofNorth Carolina with its principal place ofbusiness located in Transylvania
County, North Carolina.

3. Plaintiffs are owners of real property located in Transylvania County, bearing the address
953 Utsonati Lane, Brevard, NC 28715-8434, and being described as all of Lot 110 of
Unit 26 of Connestee Falls Development as shown by a plat thereof recorded in Plat
Book 5, Pages 28-28H, Records ofPlats for Transylvania County Register ofDeeds
("Plaintiffs' property"). Plaintiffs acquired their interest in the property in North
Carolina General Warranty Deeds recorded in Book Doc 681 PG 215-217, Book Doc 711
Pg 491-495, and Book Doc 971 Pg 258-261 with the Transylvania County Register of
Deeds.

4. Plaintiffs are members of the POA by virtue of their ownership ofPlaintiffs' property.

5. This Court has jurisdiction over the parties in this action and the subject matter of this
action, and venue in Transylvania County, North Carolina, is proper.



10.

11.

12.

13.

14.

FACTUAL BACKGROUND

Defendant POA is the property owners association for the planned development
Connestee Falls located in Transylvania County, North Carolina, consisting of single-
family homes and townhomes. Upon information and belief, Connestee Falls includes
over 1400 lots/residences.

6.

Upon information and belief, Plaintiff Courtney Kinnan Cherry first acquired an interest
in Plaintiffs' Property in 2013, and Plaintiffs have been the sole owners ofPlaintiffs'
Property since 2021.

7.

Upon information and belief, on or about February 21, 2024, a small minority of the total
number ofproperty owners at Connestee Falls (hereinafter "2024 Lawsuit Plaintiff') filed
a lawsuit against the POA in Transylvania County, Superior Court, File # 24 CvS 65,
which lawsuit was resolved, in whole or in part, by a Consent Order signed between the
2024 Lawsuit Plaintiffs and the POA, and filed with the court on August 7, 2024
(hereinafter, the "Consent Order").

8.

On August 9, 2024, a document entitled "NOTICE OF COURT DETERMINATION
CONCERNING ARTICLE XVII OF FIFTH RESTATEMENT OF DECLARATION OF
RESTRICTIVE COVENANTS FOR CONNESTEE FALLS" was recorded in the Office
of the Register ofDeeds for Transylvania County, beginning in Deed Book 1123, Page
696 (hereinafter, the "Recorded Notice"), a copy ofwhich Recorded Notice is attached
hereto as "Exhibit A."
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Neither Plaintiffs, nor any other person having authority to act on behalf of the owners of
Plaintiffs' Property, were parties to the above-referenced 2024 Lawsuit that was the

subject of the Consent Order, nor were Plaintiffs or anyone with authority to act on their
behalf otherwise parties to the Consent Order.

Upon information and belief, the Recorded Notice purports to limit or otherwise alter the
rights or abilities of all or certain property owners within the POA broader than solely the
Connestee Falls property owners who were parties to the Consent Order, including but
limited to Plaintiffs, regarding the rental of their properties or other rights, pursuant to the
Consent Order identified above.

Plaintiffs never consented to or agreed with the Consent Order, the Recorded Notice, or
any other issue or claim that was the subject to the 2024 Lawsuit.

Plaintiffs dispute that the Consent Order, the Recorded Notice or any other resolution of
the 2024 Lawsuit have any legal or other effect on Plaintiffs or Plaintiffs' Property.

Plaintiffs further dispute that the Consent Order, the Recorded Notice or any other
resolution of the 2024 Lawsuit has any legal or other effect on any person or property
owner who was not party to the 2024 Lawsuit and consented to and executed the Consent
Order.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

Plaintiffs are not parties to or otherwise bound by the Consent Order or the Recoded
Notice.

Plaintiffs are not subject to any provision of the Consent Order or the Recorded Notice.

The Consent Order has no legal or other binding effect on Plaintiffs or Plaintiffs'
Property.

The Recorded Notice has no legal or other binding effect on Plaintiffs or Plaintiffs'
Property.

Upon information and belief, the POA contends or has contended, and otherwise taken
actions consistent with the contention, that the Consent Order and/or the Recorded Notice
serve to amend and/or modify or have other binding legal effect on provisions of the
Connestee Falls declarations, restrictive covenants or other governing documents as

applied to Plaintiffs and/or Plaintiffs' Property.

Plaintiffs deny and dispute that the Consent Order and/or the Recorded Notice serve to
amend and/or modify or have other binding legal effect on provisions of the Connestee
Falls declarations, restrictive covenants or other governing documents, at least as applied
to Plaintiffs or Plaintiffs' Property.

FIRST CAUSE OF ACTION
(DECLARATORY JUDGMENT)

Plaintiffs reassert, reallege and incorporate herein by reference the allegations set forth in
paragraphs 1 through 20 above, as if expressly set forth fully herein.

Pursuant to N.C.G.S. § 1-253, et Seq., there exists an actual and justiciable controversy
between Plaintiffs and Defendant regarding certain rights and obligations of the parties
pursuant to and/or related to the Recorded Notice and the Consent Order identified above,
including but not limited to a dispute relating to the validity, applicability and

enforceability of the Consent Order and/or the Recorded Notice against Plaintiffs and/or
Plaintiffs' Property, and the validity, applicability and enforceability against Plaintiffs
and/or Plaintiffs' Property of the purported restrictions and limitations on the property
rights ofproperty owners in the POA as set forth in the Recorded Notice and the Consent
Order.

Specifically, Plaintiffs seek and are entitled to, in addition to other appropriate
declarations of rights and obligations of the parties pertaining to the claims and issues
addressed herein, a declaration from the Court declaring that:

Plaintiffs were not parties to and never consented to or agreed with the Consent
Order, the Recorded Notice, or any other issue or claim that was the subject to the
2024 Lawsuit;

a.

Plaintiffs are not parties to or otherwise bound by the Consent.Order or the Recoded
Notice;
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Plaintiffs are not subject to any provision of the Consent Order or the Recordedc.

Notice;

d. The Consent Order has no legal or other binding effect on Plaintiffs or Plaintiffs'
Property;

e. The Recorded Notice has no legal or other binding effect on Plaintiffs or Plaintiffs'
Property; and

f. Neither the Consent Order or the Recorded Notice serve to amend ormodify or have
other binding legal effect on provisions of the Connestee Falls declarations, restrictive
covenants or other governing documents as any such documents apply to Plaintiffs or
Plaintiffs' Property.

24. Plaintiffs have requested that the POA take actions consistent with Plaintiffs' rights and
claims herein but the POA has declined to do so.

25. Any and all preconditions to Plaintiffs' rights to the declaratory relief requested in this
action have been satisfied.

WHEREFORE, Plaintiffs respectfully request judgment in their favor against Defendant
as follows:

1. That Plaintiffs be granted declaratory relief in the manner requested pursuant to
Plaintiff's First Cause ofAction, and other declaratory relief consistent with
Plaintiffs' claims and assertions in this lawsuit;

2. That Plaintiffs be granted such preliminary and/or permanent injunctive relief
against Defendant consistent with and in furtherance ofPlaintiffs' rights and
claims asserted in Plaintiffs' First Cause ofAction;

3. That Plaintiffs recover their reasonable attorney's fees to the full extent
recoverable pursuant any of the documents referred to herein or applicable to the
claims and relief requested, and/or as otherwise recoverable pursuant to

applicable law;

4. That Plaintiffs recover their costs incurred in this action; and

5. For such other and further relief as the Court may deem just and proper.

This 8" day ofAugust, 2025.
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HOLMAN LAW, PLLC

E. THOMISON HOLMAN
N.C. Bar No. 19380
Attorney for Plaintiffs
56 College Street, Suite 302
Asheville, NC 28801

(828) 252-7381 phone
(828) 252-5018 fax
tom@holmanlawwnc.com
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